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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
D e W I T T DISTRIBUTORS, INC., 
a corporation, 
Plaintiff and Respondent, 
vs. 
BOND F U R N I T U R E , INC., et al., 
Defendant and Appellant. 
Case No. 
13625 
APPELLANT'S BRIEF 
S T A T E M E N T O F T H E K I N D O F CASE 
This is an action brought by the Plaintiff against 
the Defendant for collection of a promissory note and 
foreclosure of a trust deed. The matter in contention is 
the amount of attorney's fees which Plaintiff claims it is 
entitled to under the promissory note and trust deed. 
D I S P O S I T I O N I N L O W E R COURT 
The matter of the attorney's fees was heard by the 
Court; from an order awarding Plaintiff's attorneys the 
sum of $1,834.30, Defendant appeals. 
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R E L I E F SOUGHT ON A P P E A L 
The Defendant seeks reversal of the order and 
judgment and a judgment in its favor, as a matter of 
law; or, that failing, a new trial. 
S T A T E M E N T O F T H E F A C T S 
The matter in controversy between Plaintiff and 
Defendant is the matter of attorney's fees to be awarded 
to Plaintiff's counsel in this matter. All other issues of 
the case were resolved by stipulation prior to trial and 
the amount of attorney's fees claimed by Plaintiff was 
deposited into Court pending a determination by the 
Court as to the amount of a reasonable attorney's fee in 
this matter (R. 23, R. 26). 
Thereafter, Plaintiff called up its motion for de-
termination of the amount of attorney's fees and costs to 
be awarded to its attorneys which was heard on the 25th 
day of January, 1974 before the Honorable Maurice 
Harding who had been recalled to the bench from retire-
ment to assist the Third Judicial District Court in han-
dling its calendar. The matter was heard on the regular 
Law and Motion calendar and on the date in question, 
no court reporter was present to take the testimony. 
Plaintiff presented to the Court six (6) documents, but 
failed to offer them into evidence (R. 10). Upon the 
conclusion of the statement of Plaintiff's attorney as to 
what he had performed in the way of services for Plain-
tiff in this matter, the Court awarded to the Plaintiff the 
2 
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amount of money which had been deposited with the 
Clerk of Court, to-wit: $1,834.30 (R. 8). The order 
executed by Judge Harding states that evidence was in-
troduced; however, the record is clear that the protarrca 
documents were not offered into evidence and therefore, 
not introduced (R. 10). 
A R G U M E N T 
P O I N T I 
T H E A W A R D OF A T T O R N E Y S F E E S MAY 
ONLY BE M A D E U P O N E V I D E N C E I N T R O -
D U C E D A N D F I N D I N G S OF F A C T M A D E 
T H E R E O N . 
The Utah Supreme Court has taken the position 
that the award of attorney's fees, like the award of any 
money judgment, must be based upon competent evi-
dence introduced to the Court. 
The Supreme Court of Utah, in the case of F.M.A. 
Financial Corporation vs. Build, Inc., 17 U. 2d 80, 404 
P. 2d 670, stated: 
"It is fundamental that the judgment must be 
based upon the findings of fact, which, in turn, 
must be based upon evidence. This rule has been 
followed by this court and other jurisdictions in 
regard to awarding attorney's fees." 
The Supreme Court has held that it is mandatory 
that evidence be introduced on the matter of attorney's 
fees or a stipulation entered into (Hatch vs. Sugarhouse 
3 
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Finance Company, 20 U. 2d 156, 434 P . 2d 758). The 
Supreme Court has held consistently that attorney's fees 
may not be awarded where there is nothing in the record 
to sustain the award, either by way of evidence or by stip-
ulation of the parties (Butler vs. Butler, 23 U. 2d 259, 
461 P . 2d 727; Richards vs. Hodson, 26 U. 2d 113, 485 
P . 2d 1044). 
The record clearly shows that the Court did not 
make findings of fact based upon the evidence taken at 
the time of the hearing. As stated in the case of Provo 
City Corporation vs. Cropper, 28 U. 2d 1, 497 P . 2d 629: 
"As this Court has held, unless the parties agree 
otherwise, the Court is obliged to take evidence 
on the issue of the reasonableness of the attor-
ney's fees and to make findings thereon." 
As the record in this case is totally devoid of the 
basis upon which the trial judge based his award of at-
torney's fees, the Supreme Court must, in following the 
rationale of the F.M.A. Financial Corporation case, re-
verse the award of attorney's fees in this matter. 
P O I N T I I 
THE SUPREME COURT MAY NOT ACT AS 
A TRIER OF FACT TO DETERMINE THE 
REASONABLENESS OF AN AWARD OF 
ATTORNEY'S FEES. 
The Constitution of Utah provides that an appeal to 
the Supreme Court shall be upon the record made in the 
4 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
court below, and in equity cases, the appeal may be on 
questions of both law and fact, where in cases at law, the 
appeal shall be on questions of law alone (Article V I I I , 
Section 9, Constitution of Utah; Rule 72 (a), U.R.C.P.). 
While it is admitted that in equity cases the Su-
preme Court may make its own findings of fact (Baker 
vs. Hatch, 70 U. 1, 257 P . 673), the Supreme Court 
must have facts upon which it can make its own findings. 
In the instant case, there are no facts upon which the 
Court can make its findings as no evidence was intro-
duced and there is no record or transcript of the pro-
ceedings upon which the Court may rely in making a 
determination of the reasonableness of the attorney's 
fees in this matter. The Plaintiff tendered to the Court 
six (6) exhibits, but did not offer them into evidence and 
they were not admitted by the Court as exhibits. The re-
sponsibility for making a record in this matter was upon 
Plaintiff and its attorneys. Their failure to make the 
record, they having chosen the time and manner for the 
trial of the issue of attorney's fees, is their sole responsi-
bility and duty. Their failure to make a record and their 
failure to properly prepare and cause to be executed by 
the Court findings of fact must, as a matter of law, re-
sult in a decision of the Supreme Court reversing the 
trial court's award of attorney's fees in this matter. 
CONCLUSION 
It is respectfully submitted that under the laws of 
Utah, the award of attorney's fees must be based upon 
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evidence and the judgment awarding attorney's fees 
must be predicated upon findings of fact duly made by 
the Court. In the absence of such evidence and findings, 
an award of attorney's fees must be reversed. 
Respectfully submitted, 
P A U L N. COTRO-MANES of 
Cotro-Manes, Warr, 
Fankhauser & Beasley 
Attorney for Appellant 
430 Judge Building 
Salt Lake City, Utah 84111 
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